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Court of Appeals of the District of Columbia. 


No. 3605. 

Rice Auto Co., Inc., Appellant, 

vs. 

C. Owen Spillman, .Tr., Infant, &c. 


a Supreme Court of the District of Columbia. 

No. 64464. 

At Law. 

C. Owen Spillman, Jr., Infant, by His Next Friend, F. T. Gary, 

Plaintiff, 

vs. 

Rice Auto Co., Inc., Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Distiict of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed October 20, 1920. 

In the Supreme Court of the District of Columbia. 

No. 64464. 

At Law. 

C. Owen Spillman, Jr., Infant, by His Next Friend, F. T. Gary, 

Plaintiff, 

vs. 

Rice Auto Co., Inc., Defendant. 

"The plaintiff, C. Owen Spillman, Jr., by his next friend, F. T. 
Gary, 9ues the defendant Rice Auto Co., Inc. for money payable 

1—3605a 
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by the defendant to the plaintiff, for goods sold and delivered by 
the plaintiff to the defendant, for work done and material provided 
by the plaintiff to the defendant at his request; for money loaned 
by the plaintiff to the defendant; for money paid by the plaintiff 
for the defendant at his request ; for money received by the defendant 
for the use of the plaintiff and for money found to be due from the 
defendant to the plaintiff on account stated between them, and the 
plaintiff claims $1,535.45, with interest from the 17th day of August, 
1920, according to the Particulars of Demand hereto annexed. 

HENRY I. QUINN, 
Attorney for Plaintiff. 

2 Affidavit. 
******* 

District of Columbia, ss: 

C. Owen Spillman, Jr., being first duly sworn, on oath deposes 
and says that he is the infant plaintiff named in the declaration to 
which this affidavit is attached and which is made a part hereof, 
that he has a good cause of action against the defendant in said 
declaration named, which said cause of action is as follows, to wit: 

That on, to wit, the 6th day of May 1920 he, affiant, being a 
minor of the age of 19 years, contracted, in so far as he was able, 
with the defendant for the sale by said defendant to him of a 
Columbia Touring Car for the price of $2,119.95, upon the terms and 
conditions set out in the order signed by affiant, a copy of said 
order being hereto attached, marked “Exhibit A”, and prayed to be 
read as a part hereof; affiant turned over to the said defendant a 
Model C. Columbia automobile and was allowed a credit of $925, and 
affiant is advised and believes and therefore avers that the said 
defendant subsequently sold the said Model C. Columbia automobile 
turned in as aforesaid by plaintiff, for the sum of $1,125; that on the 
18th day of June, 1920, plaintiff paid to defendant the sum of 
$195.93; on the 19th day of July the sum of $101.02; and on the 
17th day of August the sum of $113.50; all of said payments being 
made on account of the said Columbia automobile purchased from 
defendant as aforesaid; that the said Columbia automobile is not 
and was not necessary for affiant, and being advised of his 

3 right as a minor to renounce the said contract, affiant did 
on tlie 15th day of September, 1920, renounce said contract 

and said defendant took possession of said Columbia automobile; 
affiant demanded of the defendant that he return to him the sum of 
money realized from the sale of the Columbia Model C automobile 
which had been turned over to defendant by plaintiff, to wit $1,125, 
together with the sum of $410.45, paid by affiant to defendant, as set 
forth in Particulars of Demand annexed hereto. 

But defendant, notwithstanding the demand of the plaintiff, re¬ 
fused and still does refuse to pay the plaintiff the said sums of 
money jointly due and owing to him from the defendant; and 
affiant says that there is now justly due and owing to him from 
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the defendant the sum of $1,535. 45, with interest from the 17th day 
of August, 1920, exclusive of all set-offs and just grounds of defense. 

C. OWEN SPILLMAN, Jr. 

Subscribed and sworn to before me this 8th day of October, 1920. 

GEORGE P. LEMM, 

[Notarial Seal.] Notary Public, D. C. 

Particulars of Demand. 


***** * * 

May 6, 1920. To value of 1 Columbia, amount re¬ 
ceived by defendant for model C. 

2543 Columbia automobile. $1,125.00 

June 18,1920. By Cash. 195.93 

July 19,1920. By Cash. 101.02 

August 17, 1920. By Cash. 113.50 


Total. $1,535.45 


4 Pleas. 

Filed November 8, 1920. 

******* 

For pleas to the declaration in this cause tiled defendant says: 

1. That it did not undertake and promise as alleged. 

2. That it is not indebted as alleged. 

WALTER C. BALDERSTON, 

Attorney for Defendant . 


Affidavit of Edward K. Hertford. 

Filed November 8, 1920. 

******* 

District of Columbia, ss : 

I, Edward K. Hertford, being first duly sworn on oath depose 
and say that I am the secretary and sales manager of the George 
C. Rice Auto Company, Incorporated, the defendant named in the 
above entitled suit; that I have knowledge of the facts herein stated 
and that the defendant has a good and sufficient defense to the 
whole of the claim made by the plaintiff, C. Owen Spillman, Jr. 
The facts and circumstances constituting the defendant’s defense are 
as follows: 

That on or about May 6, 1920, the plaintiff then being engaged 
for himself and on his own account in the business of operating a 
Columbia automobile, the same being Model C 2543, for hire, the 
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said business being commonly known as the taxicab or hacking 
business, and while the plaintiff was so engaged in the said 

5 business he offered to purchase from the defendant a new 
Columbia automobile of a later (1920) model; that the plain¬ 
tiff and defendant after negotiations agreed in substance as follows: 

The plaintiff to turn over to the defendant his Columbia automo¬ 
bile Model C 2543, in part payment to the extent of Nine hundred 
and twenty-five ($925.00) Dollars and One hundred and ninety- 
four dollars and ninety-five cents ($194.95) in thirty days and a 
further sum of One hundred ($100.00) Dollars in sixty days and 
the sum of Nine hundred ($900.00) Dollars in ninety days, all 
of said last three payments being represented by the promissory 
notes of the plaintiff; that at the time of the negotiations for the 
sale by the defendant and purchase by the plaintiff of the said 
automobile, the plaintiff represented to the defendant that he was 
the owner of the Columbia automobile Model C 2543 and that he 
had purchased the same himself about one year prior thereto and 
that lie had completely paid for the same and he was then and had 
been for about that length of time engaged in the hacking or taxicab 
business using the said Columbia automobile Model C 2543 for that 
purpose; that he was doing a good and profitable business in that 
line and desired a new 1920 Model Columbia car to use in the place 
and stead of his old car for the purpose of continuing his said 
business. That pursuant to the negotiations for the said purchase of 
said automobile, the said defendant and plaintiff executed a con¬ 
ditional bill of sale, neither the defendant however nor anv one 
connected with the negotiations for the sale on behalf of 

6 the defendant knowing that the plaintiff was an infant, 
a copy of said conditional bill of sale being hereto attached 

and made a part hereof; that among other things in said conditional 
bill of sale, which was signed by the plaintiff as party thereof of the 
second part and acknowledged by him before a duly authorized 
Notary Public in and for the District of Columbia, the conditional 
bill of sale contained the following: 

“The party of the second part agrees by his signature hereto that 
he is not a minor.” 

That the plaintiff used said new Columbia automobile purchased 
from this defendant from the time it was delivered to him, which 
was about the 19th day of May, 1920, until about the 13th day of 
September, 1920, when, because of the failure of the plaintiff to 
keep his part of the contract with respect to making the payments, 
this defendant took possession of the said 1920 model Columbia 
automobile and thereupon notified the plaintiff that the automobile 
would be re-delivered to him upon his compliance with the terms 
of his agreement, but the plaintiff has refused and still refuses to 
make the payments, although the defendant is now and has been 
at all times since it has taken possession of said automobile ready 
to re-deliver the said automobile to the plaintiff upon his making 
the payments; that the continued use of the said new model automo¬ 
bile by the plaintiff has caused the present value of said automobile 
to be much less than when it was obtained from the defendant and 
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this affiant is informed and believes and therefore avers that the 
plaintiff has received a large income from the use of the said automo- 
bileL 

7 This affiant says that the defendant corporation was served 
with a copy of the declaration, affidavit of merit and 

particulars of demand and was not served with a copy of the order 
mentioned in the plaintiff’s affidavit or with any other papers. 

Further answering this affiant says that full credit of Nino 
hundred and twenty-five ($925.00) Dollars was allowed by the de¬ 
fendant to the plaintiff for the latter’s said old model automobile 
and that the defendant has received from the plaintiff payment of 
the thirty day note for One hundred and ninety-four dollars and 
ninety-five cents ($194.95) plus interest and payment of the sixty 
day note for One hundred ($100.) Dollars plus interest and the 
sum of One hundred ($100.00) Dollars plus interest on the Nine 
Hundred ($900.00) Dollars, said last note being cancelled and new 
notes, one for the sum of One hundred ($100.00) Dollars payable in 
thirty (30) days, one for the sum of One hundred ($100.00) 
Dollars payable in sixty days and one for the sum of Six hundred 
($600.00) Dollars payable in ninety days, were given by the plain¬ 
tiff, it being understood and agreed that the plaintiff would have 
the privilege of paying said last note off at the rate of One hundred 
($100.00) Dollars each thirty days, plus interest; that no other 
sum or sums or credits were paid by the plaintiff to the defendant 
and the plaintiff has paid no further or other sums than above 
stated, but that the plaintiff is in default of payment of the thirty 
day note then due and payable and it became necessary for the de*- 
fendant to protect itself by taking possession of the automobile, 
which it now holds, but is ready and always has been ready 

8 to turn over to the plaintiff upon the plaintiff making pay¬ 
ments of the amount in default. 

EDWARD K. HERTFORD. 

Subscribed and sworn to before me this First day of November 
A. D. 1920. 

[seal.] ISAAC E. SHOEMAKER, 

'Notary Public, D. C. 


George C. Rice Auto Company. 

This agreement, made this Nineteenth day of May 1920, between 
George C. Rice Auto Company, a corporation duly organized and 
existing under the laws of the District of Columbia (and whose 
corporate existence for all purposes is hereby admitted), party of 
the first part, and C. O. Spillman Jr., party of the second part. 

Witnesseth: That the said party of the first part agrees to sell to 
the party of the second part, upon conditions and stipulations 
hereinafter mentioned Columbia automobile, Model No. 1920, 
Factory No. 2QCR11648, Motor No. 7RI9701, extra equipment con¬ 
sisting of Insurance and Carrying Charges, for which the said party 
of the second part agrees to pay to the said party of the first part 
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the sum of Insurance and Carrying Charges — Dollars, upon the 
following terms, namely: 

Allowance on Used Columbia Model C 2543, $925.00; 30-day 
note $194.95 60-day note $100.00; 90-day note $900.00 together with, 
the legal interest thereon until paid in full. 

9 It is hereby stipulated and agreed that the title to the said 
automobile and all parts thereof as mentioned in this agree¬ 
ment shall remain in the George C. Rice Auto Company, until the 
amounts due under this agreement shall be paid in full, notwith¬ 
standing the delivery of the possession of said automobile and all 
parts thereof to the said party of the second part, and in event that 
any of the above payments shall not be made as they become due 
and payable, said party of the first part or its agent, at the option of 
the party of the first part, is hereby authorized by said party of the 
second part to enter the premises where said automobile or the parts 
thereof may be found, and to take and repossess themselves thereof, 
and remove the same without legal process. 

It is further stipulated and agreed that upon repossession of said 
automobile and all parts thereof, the said George C. Rice Auto 
Company shall retain any money paid by or for said party of the 
second part as rent of and for the same. 

The above agreement specifies all the conditions upon which said 
party of the second part has agreed to buy said automobile and all 
parts thereof, and no other conditions, either verbal or written, 
made, or said to be made, shall be considered as part of this agree¬ 
ment, unless endorsed hereon by said party of the first part, or its 
authorized agent. 

The party of the second part agrees by his signature hereto that 
he is not a minor. 

Dated at Washington, D. C., this Nineteenth day of 

10 May 1920. 

In witness whereof, we have hereunto set our hands and 
seals the day and year above written. 

GEORGE C. RICE AUTO 
COMPANY, [seal.] 

(Signed) By GEO. C. RICE, [seal.] 

( President ,) (Manager .) 

C. OWEN SPILLMAN, Jr., [seal.] 

Purchaser. 


District of Columbia, ss: 

I, Fred R. Walker, Notary Public, in and for said District of 
Columbia, do hereby certify that C. Owen Spillman, Jr. one of the 
parties to a,certain agreement bearing date on the 19th day of May, 
1920, and hereunto annexed, personally appeared before me in the 

said District the said-being personally well known to mo 

to be the person who executed the said agreement, and acknowledged 
the same to be his act and deed. 
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Given under my hand and official seal, this 19th day of May 
A. D. 1920. 

(Signed) FRED R. WALKER, 

Notary Public. 

Motion for Judgment. 

Filed Jan. 18, 1921. 

******* 

Now conies plaintiff, by his attorney, and moves the Court for 
judgment for want of a sufficient affidavit of defense. 

HENRY I. QUINN, 
Attorney for Plaintiff. 


11 Supreme Court ,of the District of Columbia. 

Thursday, February 17th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice, presiding. 

******* 

Come now the parties by their respective attorneys of record and 
thereupon, plaintiff’s motion for judgment under Law Rule 78 
heretofore submitted having been considered, is hereby granted. 

Wherefore, it is considered that the plaintiff recover of defendant 
the sum of Fifteen Hundred Thirty-five and 45/100 Dollars with 
interest thereon from the 17th day of August 1920, together with 
costs of suit to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, the defendant by its said attorney, 
in open court, notes an appeal to the Court of Appeals; whereupon, 
the maximum of an undertaking to operate as a supersedeas is hereby 
fixed in the sum of Two Thousand Dollars. 


Memorandum. 

February 23, 1921.—Undertaking on Appeal (supersedeas) filed. 

Assignment of Errors. 

Filed April 6, 1921. 

******* 

The Court erred: 

12 1. In holding that the defendant (appellant) was not 

entitled to show the present value of the automobile to bo 
much less than when it was, obtained by the appellee. 
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2. In holding that the defendant (appellant) was not entitled 
to show that the depreciation in the value of the automobile was 
caused by the plaintiff’s (appellee) use thereof from May 19, 1920 
to September 13, 1920. 

3. In holding that the defendant (appellant) was not entitled 
to offer proof of the plaintiff’s income and profit earned by reason 
of the plaintiff’s (appellee) use of said automobile in his business 
as a public chauffeur or hacker. 

4. In holding that the defendant (appellant) was not permitted 
to have such income and profit credited upon the judgment. 

5. In holding that the plaintiff was not required to show that he 
was unable to restore the automobile to.the defendant (appellant), 
together with such earnings and profits as would cause the defendant 
(appellant) less loss. 

6. In refusing to allow the defendant (appellant) to show and 
prove that the plaintiff was obtaining advantages based on his own 
fraudulent act. 

7. In holding that the contract was not an executed contract as to 
the payments already made by the plaintiff to the defendant 
(appellant). 

8. In holding that the plaintiff was not required to account for 
profits received by reason of the use of the automobile from May 

19, 1920 to September 13, 1920, before judgment could 
13 be given for the whole amount sued for in the plaintiff’s 
declaration. 

9. In holding that there was not an issue of fact to be submitted 
to the jury, raised in the affidavits as to the age of the plaintiff. 

10. In holding that the plaintiff was entitled to recover the sum 
of Two hundred ($200.00) Dollars, the same being the difference 
allowed to the plaintiff by the defendant (appellant) as credit of 
Nine hundred and twenty-five ($925.) Dollars for the old automo¬ 
bile turned in and the sum of One thousand one hundred and twenty- 
five ($1,125.00) Dollars, which it is alleged is the amount the de¬ 
fendant (appellant) sold said old automobile for. 

11. In holding that the defendant (appellant) *was required to 
pay to the plaintiff the sum of Four hundred and ten dollars and 
forty-five cents ($410.45), the same being instalments paid under 
and by reason of the , conditional bill of sale. 

12. In awarding judgment for the plaintiff upon the affidavit 
of merit. 

13. In depriving the defendant (appellant) of a trial by jury as 
to the issues of fact raised in the affidavit of defense. 

WALTER C. BALDERSTON, 
Attorney for Defendant ( Appellant ). 
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♦ 


Designation of Record . 

Filed March 24, 1921. 

♦ * * * * 


♦ 


The Clerk will prepare the record for appeal in this case to the 
Court of Appeals of the District of Columbia, including the following: 

1. The judgment and all the papers on file in the case in the 
Clerk’s Office. 

2. This designation 

WALTER C. BALDERSTON, 
Attorney for Defendant (Appellant ). 


Service admitted and receipt of copy acknowledged this 24th 
day of March, 1921. 

HENRY I. QUINN, 
Attorney for Plaintiff. 


15 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 14, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 64464 at Law, wherein 
C. Owen Spillman, Jr. infant, by his next friend, F. T. Gary is 
Plaintiff and Rice Auto Co. Inc. is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of April, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3605. Rice Auto Co., Inc., appellant, vs. C. Owen Spillman, Jr., 
infant, &c. Court of Appeals, District of Columbia. Filed Apr. 
9, 1921. Henry W. Hodges, clerk. 
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